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The Arguments of the"Iate Lord Chancel- 
lor Nottingham, »por which he'made 
the Decree. in . the Gauſe between the 
Honourable Charles Howard, | Eſquire, 
Plaintiff; Henry late Duke of Nor- 
folk, Henry Lord Mowbrey, bis Son; 
Henry Marqueſs of "Dorcheſter, and 
Richard. Marriot , #ſquare , |, Defen- 
dants, Wherein the ſeveral wayes and 
methods of limiting the Truſt of a-T erm 
for Years, are fully debated.  _ 
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> His'is' the Cafe” The *Phinriff, 
by hjs Bjll demands the bene- 
g fit of a Term for two' hundred 
| Years, inthe Barony "of Grey- 
| rr LO Hae a. ae 
CEN 4 ftocke; upon theſe ſertlements. 
(PF - - LOST <7 33 IHE IIS IIS D TSHR. > 
Henry Frederick: Tate * Earl! of Amdel 2 and: 


Surry /*Pither of "the - PIRIE and'Difen- 
Sy dant, 


[2] 
dant, had Iffue, Thomas, Henry, Charles, Ed- 
ward, Francis and Bernard; and a Daughter , 
the Lady Aatharme : Thomas Lord Maltravers, 
his eldeft Son was New compos Mentis, and care 
is taken to ſercle che Eſtate and Family, as well 
| as the prefenc circumſtances will admit. And 
therenpon there are two Indeneures drawn , 
and they are both of the fame date. The one 
is an Indenture berween the Earl of 4rwndel of 
the one part ; and the Duke of Richmond, the 
Marqueſs of Dorcheſter, Edward Lord Howard of 
Eaftcricke, and Sir": Fitttm, of the orhes 
pare: i bears date the Twenty firſt day of 
March , x647. Whereby ati Eftate is con- 
veyed to them and their Heirs; To theſe 
uſes; Tothe uſe of the Earl for his life. 


' Aﬀer that to the Counteſs his Wile for her life, 
with power to make a Leaſe for 21, Years, reſer- 
ving the amcieac Rents, 


The remainder for 206. Years to thoſe. Tru» 
ſees, and that upon ſuch truſts, as by another 
Indenture intended to bear date the ſame day 
the Earl ſhould limit and declare ; and then the 
remainder of the Lands are to the uſe of Henry, 
and the Heirs Males of his Body begotten, 
with like remainders in Tail to Charles, Edward, 


and the other Brothers ſucceſſively. 


Thea comes the other Indentuce, which was 
ro ce Go Tat, of the Term for Wo 
Years, for which all thele preparations are made 
and that declares that it was intended his Term 
ſhould 'attend the. inherirance, and that the pro- 

fics vi-rhe aid Barony, @'s. ſhould be —— 


" PII 
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by the ſaid Henry Howard, and the Heirs Males of 
his Body ſo long as Thomas and any Iſſue Male of 
his Body ſhould live, ( which was conſequently 
only durihg his own life, becauſe he was never like- 
ly ih marry) and if he dye without Iſſue. in 
the life time of Henry, not leaving a Wife prive- 
ment Enſeint of a Son, or if after his death, the 
Digniy of Ear!” of -dnadell; ſhould deſcend up- 

on Henry; Then Henry or his Iſſue ſhould have 
no farther benefic or profit of the Term of 200 
Years. Who then ſhall 2 Burthe benefic ſhall 
redouind to the younger Brothers in manner fol- 
lowing. How is that? To (harles and the 
Heirs Males of his Body, with the like Remain 
ders in Taile to the xeft. "Thus is the matter ſet- 

led by theſe Indentures,; how this Family was-ta 

be provided for, and the whole Eſtate govern' 'd 

for the time to come. | | 


| Theſe Tadentures:: are both ſealed and;deliver- 
ed in the preſence of Sir Orlando Brideman, Mr: 
Edward Alehorne and Mr. John' Alehorn, both of them 
my Lord Keeper. Bridgman's Clerks ; I knew 


_ them to beſo. 


--, -0-Na9 Atteſtation of daſh NE” is 4 Demon- 
ſtration -to me they were draverd by Sir Orlando 
Bridgman... | 


for Thomas. Duke of Norfolk dies without Iſſue, 
and the Earldome of Arundel as well as the Duke- 
dom - of. Norfolk deſcended to. Henry - now 
Duke of - Nirfolk, by Thomas his death without 
Ifſue : preſently upon this the Marqueſs of Dor- 
cheſter , the ſurviving Truſtee of this Eſtate, 

B aſſigns 


After this. the Concngency Fang happen, : 


[4] 


afgns his Eſtate to Marryor, but he doth it up- 
on the ſame Trufts that he had ir himſelf : Mr 
Marryot aſſigns his intereſt frankly ro my Lord 
Henry, the now Duke, and {6 has done what he 
can to merge and extinguiſh the Term by the 
ſigning it to him, who has the Inheritance. 


To excuſe the Marqueſs of Dorcheſter from 
- cooperating in this matter, it is ſaid, there was 
an abſolute neceſlity ſo ro do ; Becauſe the Te- 
nants in the Nerth would not be brought to 
renew their Eſtates, while ſo Aged 'a perſon 
did continue in the Seigniory, for fear, if he 
ſhould dye quickly, they ſhould be compelled 
to pay a new Fine. Butnothing in the World 
can excuſe Marryot from being guilty of a moſt 
wilful and palpable Breach of Truſt, ' if (harles 
have any Right to this Term: fo that the whole 


contention in the Caſe is to make the Eftate li- 


mited to Charles, void, void in the Original 
Creation, if not fo, void by the common Re- 


covery ſuffered by rhe now Duke, and the AG - 


fignment of Marryet. If the Eſtate be Originally 


void, which is limited to Charles, there is no/ 


harm done ; bur if it only be avoided , by the 
Co__ of Marryt, with the concurrence 
of the Duke of Norfolk, he having notice of the 
Truſts, then moſt certainly they muſt” make it 
good to Charles in Equity, for a palpable breach 
of, Truſt of which they had notice. So that the 
queſtion is reduced to this main fingle point, 
Whether all this care that was taken to ſettle this 
Eftate and Family, be void and infignificant;and 
all this proviſion made for Charles andthe Younget 
Children to have ho Effect. Fas Pte; 


I am 


3 


\ 


E%3 

I am in a very great ſtrait in this Caſe: I am aflift- 
| ed by as good advice, as I know how to'repoſemy 
ſelf upon, and I have the faireſt opportunity, if 
I concur with them, -and ſo ſhould miſtake; to 
excuſe my elf, that. I did errare cum patribus ; but 
I dare not at any time deliver any Opinion in this 
place, without I concurr with my ſelf and my 
Conſcience too. 


I defire to be heard in this Caſe with great 
benigaity, and with great excuſe for what I ſay; 
for I take this queſtion to be of ſo aniver/al a 
(oncernment to all mens Rites and Properties, in 
point of diſpoſing of their Eſtates, as to moſt 
conveyances, made and ſetled in the late rimes 
and yet on foot, that being afraid I mightſhake 
more ſettlements than I am willing ro do, Iam 
not diſpoſed to: keep 1o cloſely and ftriftly ro 
the Rules of Law as the Judges of the Com» 
mon-Law do, as not to look to the Reaſons and 
Conſequences that may follow upon the determi- 
nangea of chis Caſe ©. fo er: 


I cannot ſay in this Caſe, | that this Limitation 
is void, and becauſe this is *a point, that in 
Courts of Equity ( which are nor favoured by 
the Judgments of the Courts of Law) 1s 'ſelp 
dome debated with any great induſtry at the 
Barr ; but where they are poſlefled once of the 
Cauſe, they preſs for a Decree , according to 
the. uſual and known Rules of Law'; and think 
we. are not to examine things. And becaule it 
is probable this Cauſe, be it adjuged one way 
or-other, may come into. the Parliament , I 
will take a little pains. tro open the Caſe, the 
Conſequences that depend upon it, and the Rea# 
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ſons that lye upon me, as thus perſwaded, to ſuf- 
pend my Opinion. | | 


\ » Whether this Limitation to Charles be void ot 
no, isthe Queſtion. Now, firſt, theſe things are 
plain and clear, and by taking notice of what 
is plain and clear, we ſhall come to ſee what 


is doubtful. - 


1. That the Term in Queſtion, tho” it were 
attendant upon the Inheritance, at firſt, yet upon 
the: hapning of the Contingency, it is become a 
Term' ingrols to Charles. 17 


-, 2. That he Truſt of a Term in groſs can be 
limited'no otherwiſe in' Equity, than the Eftate of 
a Term in groſs can be limited-in Law * for I 
amt not ſetting-up a Rule of Property in Chance- 
ry, other than that which is the Rule of Property 
at Law... oY 7 | 


3- It is clear, That the legal Eſtate of a Term for 
Years, whether it be a long or a ſhort Term, 
cannot be limited to any man in Taile, . with 
the remainder over to another after his death with- 
out Iſſue ; That is flat and plain, for that. isa direct 


perperulty. 


4. Ifa Term be limited to a Man and his Iflue, 
and if that ſue dye without Iſſue, the remainder 
over, the Iflue of that Ifſue takes no Eſtate; and 
yet becauſe thererfhainder over cannot take place, 
till the Iſſue of that Iſſue fail, that Remainder is 
yoid too, which was Reeves Caſe; and the rea- 
| ſon'is, becauſe that looks towards a perpetu- 
_ ity. 

5. If 


Tail ſuc 


SE. 


| $5. Ifa Term belimited toja Maa for life, and 
after'to his firſt, ſecond,third;ec.and other Sons in 
ely, and for default of ſuch Jfſue the. 
remainder over, though the: contingency never 

appen, yet that Remainder is void, though 
there were never a Son then borato him ; for that 
looks like a jperpetuity, and this was Sir Willion 4d» #6 
Backhurſt his Caſe in the 16. of this King. 2 _ 


6. Yet one ſtep further than this, and thar is 
Burgis's Cale. A. Term is limited to one for life, agders 26 
with contingent Remainders to his Sons in "Tail, pts, 115. 


with remainder over to his Daughter, though 


he had no Son ; yet becaule it ,,was foreign and. 
diſtant to expect a Remainder after the Death of | 
a Son to be. born. without Iſſue, , that having a 
pool pet of. a perpetuity, alſo was,adjudged to 

e void. Es 


Theſe things have . been ſerrled "and. by 
theſe Rules has. this Court. alwayes governed 
it ſelf : But one ſtep more there is in this Caſe. : 


7. If a. term be deviſed,-.. or the Truſt of .a 
Term limited to one for:Life, with twenty Re- 
mainders for Life, ſucceſſively, and all the; per- 
ſons in efſe, and alive at the time of the Limi- 


tation of -their Eſtates, theſe though they look 
like a poſſibility upon: a poſſibility, are all good, 


becauſe they - produce. no. inconyenience!, they: 
wear - out.[in a little: time with an; eafie interpre-, 
tation, and ſo was A}ord's Caſe, ';I will, yet go. 
farther. ” - «onion Clo 


Re CO REL 


>. Nod 


[8] 
Heath's Cafe, a FLW deviſed to one for 18. 

Years, after ro-(. his e ideſt Son for Life, and 
then to the eldeſt =o Male of C. for Life,” 

though'C. had not any Ifle Male at the time of 
the Deviſe, or death of rhe Devifor, but before' 
the death of C. ic was reſolved by Mr. Juſtice 
Jones, Mir. Juſtice Crook, and Mr. Tultice Berkley, 
to whom ic was referred by the Lord Keeper 
Coventry, thar it only being a contingency vpott 
2 Life that would be fpeedily worn out, it was 
very good ; for thar there may be a poffibilicy up» 
on 2 poſſibility, and thar there may be a contin» 
gency npon a  conringeney, 'is neither unnatural 
nor abſurd in itFelf ; but the! contrary Rule: gis 
ven: as: x Reaſon by my Lord Paphans in' the Re- 


G3 25%. or of (rdingin's Caſe, looks Vike x Reafort of 
 Arcs-but, incruch, has tio kind of Reaſon in it, 


and 1 have known that Rule often denyed in Weſt» 
minſter-Hall. In truth, every Executory: Deviſe 
oO, and you will find that Rule not to be allow- 
ed bn Blanford and' Blarford' s Caſe, x3. Jac. x. parr 
of ttry Lord Rolls,” 318; where he Dyes, Tf that 
Rule 'take place, it will fhake ſeveral common 
Aſſurances: And he cites Paramour's and Yardley's 
Cafe in the Commencaries where it was adjudged 
a g60d 'Devile, though! it were a poſkibility upon 
a pollibility, nl 2 


Theſe Concluſions, which 1 has thus faid 
down, - are but Preliminaries to the "main. De- 
bate: Jt is now fic we Thould come to ſpeak to 
the tnain Queſtion of the Cafe, as it ftands'u 
onits own Reafon, diftingaiſhed from the Rea- 
fons of theſe Preliminarie ; and fo the Caſe is this. 


-"The Truft- of FY Term for Two Hundred 


2 Vt vTk Years 


LEI» 
Years is limited/ to Hey in Tail , provided 
if Fhbmas dye without Ifſue ini the life of Henry, 
ſo that the Earldome ſhall deſcend upon' Henry, 
then to go to (hartesin Tail ; and whethet this be 
ao00d Limitation'td Charles in Tail, is'the Que- 
tion ; for moſt cettainly it is a'void Limitation 
to Eloardi in Tail, and a void Limitation to' the 
other Brothers in Tail : Burt whether it be good to 
Charles is the doubt, who is the firſt taker of this 
Term in'grols; for ſo itis (Take it ) now be: 
come, and 1 do under favout, differ : fron my 
rea Chief Juftice in that point ; for, if C barles 
«Bi Mp tor returri to Henry; for thar'is i 

| etror in Leonard Lovel's Caſe : for he 
7 uy | Ns if a Term be deviſed to one and the 
tirs Male of his Body, it ſhall go'to him or his 
Execurots, no longer than hehas Heirs Males of 
his Body;"bur it was reſolved otherwiſe it Leven- 
thorp's and Aſbby's' Caſe, ' 11. Car, BR. Rolls 
Abridgmient, Title' Devils, fol: 611. for theſe 
Words ir are not the Limitation of the! time, but an 

abſoliite diſpoſition of the Terrii.' - ' 


| But now let us, '1 fay, conſider whethet this Li- 
Mor bounty to Charles or no. Ithath | been id; 


0b;. +. Tris notgood by ar means ; ori 3 is a 
policy pon a poſibiey: = | 


Hifi: 'That is'a weak Reaſoi, and there is no- 
thi _ of Argument init, forthere never was yer 
1? foe of a by with Remainder over, but 
did'amotintto a liry upon x ro: and 
excritiory Rerrizingers will ma) makeiefo. - © 


_ 0bj;2, Another thing was ſaid, ;cisyoid, "we 
caufe 


Ce, 10.87] 


cauſe it doth not determine the whole Eſtate, and 
ſo they compare it to Sir Anthony Mildmay's. Caſe, 
where it is laid down asa Rule, thar every Li- 
miration.or Condition ought to defeat the intire 
Eſtate, and not to defeat part, and leave part 
not defeated ; and ir cannot make an Eftate to 
ceaſe as to one perſon,and not asto-the other. Bur, 


= Anſw. Ido not think, hr a any Caſe or Rule 
To ever worſe applyed than that to this; for if 
you do obſerve this Caſe, here is no Proviſo at all 
annexed to the legal Eftare of the Term, - but to 
_ the equitable ERate, that is buile upon the legal 

Eſtate unto the Eftate toHenry,and the Heirs Males 


> of his Body, toattend the Inheritance with a Pro- 


viſo, If 7 dye without Iflue in Henry's life, 
and the Earldom' come to Hewy, then to Charles: 

which doth-determine the Eftate to Henry and his 
Ifſue; but the other Eftate given to Charles doth 
ariſe.upon this Proviſo, which. makes it an abſurdi- 


- to ſay, that the ſame Proviſo,upon which the E: 
| fate ariſeth, ſhould determine that Eftate to04 


reat matter objected is,lt is againſt 
all ok " hg of Law, and tends to a perpetuity. . 


nſw. 1f-it tends to a perpetuity, there needs no 
more to be ſaid, for the Law has fo long laboured 
againſt perpertuities, that it is an uddenyable Rea- 
ſon againſt any <> es if.it can-be found © ro 


ENG 00.8 KexPEnutF-, 007 Bb 


Therefore let us examine whather it Fa fo, FAT” 
Tet us ſee what a Perpetuity'is, and whether. any- 
Rule of Lawi is es ap Gal. I 


by ; i 


® 
« 
» = 
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A perpetuity is the ſettlement of an Effate 
'or an Intereſt in "Tail, with ſuch Remainders 
'Expectant upon it, asare in no ſortin the power 
of the Tenant in Tail in poſſeſſion, to dock by a- 
ny Recovery or Aſſignment, but ſuch Remains 
ders muſt continue as perpetual cloggs upon the 
Eſtate : ſuch do fight againſt God, for they pre- 
tend to ſuch a ſtability in human Affairs, as the 
[nature "of them admits not -of, and they are a- 
Sainſt the Reaſon and the policy of the Law, 
and therefore not to beendured: Bb! 
'- But on the other ſide, future Intereſts, ſpringing 
{Trufts, or Truſts Executotry, Remainders that are 
to emerge and arife : upon' Contingencies, are 
quite out of the Rules and Reaſonsvf- Perpeguities, 
nay out of the reaſon upon whichthe Policy of the 
Law is founded in thoſe Caſes,” eſpecially; if they 
be not of remote or long” conſideration; bur fich 
as by a natural and eafy interpretation will ſpeedi- 
ly wear out, and {o things: cometo the right Cha- 
nel again. 0:0, 62477 O20 ELEoeR 
Let us examine this Rule withreſpe&t to Free- 
hold-Eftates, and ſee whether there it will amounc 
to the ſame Iſſue. - LT | 
- There 'is not in the Law: aclearer Rule than 
this, that there can be no Remainders limited after 
a Fee ſimple,fo is the expreſs Book :. Cafe 19+Hen. 
$. in my Lord Dyer ; Burt yet the nature of things, 
and the neceffiry of commerce between Man and 
Man, have found a way to paſs by that Rule, and 
thar is thus; either by way of Uſe; or-by way. of 
Deviſe: Therefore if a Deviſe be to a Man and his 
Heirs;and if he dye without Iflue in the life of B. 
then to B.and his Heirs : this is'a Fee imple upon 
a Fee ſimple, and yet it has been held to be Good. 
© My Lord Chief Baron did ſeem to think, _ 


[x2 3 
this Reſolution did take its Original from Pells 
and Brown's Caſe ; but it did not {o, the Law was 
ſerled before; you may- find it expreſly. reſolyed 
19 'Elz, in a Caſe between Hinde and Ly, 
3. Leonard, Which, of the Books that have lately 
came out, is one of the. beſt ; and it was there 
adjudged to be ſogood a limitation, that the Heir 
wha pleaded ries per deſcent was forced to. pay 
thedebr, 'and it had the concurrence. of a .judge- 
ment in 3 $ Ekz. grounded upon the Reaſon of 
Wellock and Hammimdis'Cale cited in Beraſton's Cale 
where it is ſtid;Crophe, Hliz, -204- 10 2 deviſe it may 
well be, that an Eftaje- in-Fee ſhall ceaſe in one, 
and be transferredtq another : all this was before 
Pells nd Brown's Oaſe,' which was in x8. Jac. Itis 
true it was made a Queſtion, afterwards in the Ser- 
jeants Caſe; but what then-?' We all know that 
to beno Rule -to;-judge by j for what is uſed. to 
exerciſe the Wits. of the Serjeatits, ' is not a go- 
verning Opinion:ta decide'the Law. - It was alſo 
adjudped in Fil. 1649. when my Lord Rolls was 
Chic "Juſtice, and- again in Mich. 2650. and 
afkter.that indeed in; 165 1, it was reſolyed other- 
wiſe in Jayand Jay's Caſe : but it has been often 
agreed that where it is within the compaſs of one 
Life, that the. Contingency is to happen, thexe is 
nodanger ob 2 perpetiurys. .. And 1 oppoſe It t@ 
that Rule which - was takea by one..of the Lords 
the. Judges, Fhatwhere no Bemainders can bg lis 
mited, 'no contingent Remainder can be limir 
ted, which Tutterly deny; for. there can be no Rey 
mainder liniited -aftar a Fee ſimple, yet theremay 
2conringent Fee imple atiſe-our of the ; fart, Fer, 
as hath been ſheyun;. - ene i: 1 on We - 
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Thus! it is agreed to be byall ſides.in the Caſe 
of an Inheritance; bur now fay they; Leaſe 
for __ which is _ will not beara:con- 
ringene Lymitation.3n of the poverty-.and 
GR of a_Chattel Eftate; = engl this 
point, - the difference between a Chartet and an 
Inheritance is a difference only.in Words; butinot 
in ſabſt3nce, narin Reaſon, 'or the Narure of the 
Gongy: forthe. owner of a Leafe has as'abſolute 

2 powerover his Ecaſc, as: he that hath an Inhe- 
ritance has over thar. And therefore where no per- 
petuity is.introduced, nor aty inconveniency doth 
appear, - there no Rule of Law is broken. | 

The Reaſons that :do: ſupport. the ge 
Truſt of a Term: as well as: the ſpringing uſe 


of an Inheritance, are theſe: : 


1, Becauſe it hath hapned ſometimes, and 


doth frequently, that men have.no Eftares at all, 
but what. conſiſt in Leaſes: for: Years: + Now- it 


| werevor only. very ſevere, . bur. (under; favour) 


ery abſurd; to. ſay that he. who. has no other 
EQure- but whaceonfifts in Leaſes for Years; 
ſhall beincapable-'ro provide for the — 
cies of his own Family, tho' theſe are directl 
within -his view and immediate. proſpedti -» Ai 
yet if that: be the Rule, . fo it "—_ be; for 1 
will put the Caſe; A man thar hath: no-other 


Efate but Leaſes for Years, Chattels real, treats , 


for. the marriage of his Son, and thereapon' i 


| comes to this agreement : Thele Leaſes ſhall be 


ſerled asa:Joynture for the Wiſe, and proviſiow 
for the lin; ſayes he, I am:content, "bis how 
ſhall ic be done 2 Why thus; You ſhall afign all 
theſe terms to Jobn a Styles, in Troft fox your _ 


and your Executors, if: the-marviage tals noef- 
fe; Bur' then, if it takes-effi  t6-your _ 
while 
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while he lives, to: his Wife after while ſhelives, 
with Remainders over. I would have anyone 
tell me whether this. were. a void limitation up- 
on a Marriage ſettlement ;''or- if it be; whar a 
ſtrange abſurdity is it; 'thata man ſhall ſertle ir if 
the marriage take:no effect; and - ſhall nor ſerrle 
it if the marriage happen. 2 i -teirD 

2.: Suppoſethe Eſtate had been limited to Fn- 
ry Howard: and the: Heirs Males of his Body;'rill 
the death of.'Thomas without Iflue, - then toi Chavles; 
there-ic-had been a - void limitation to: Charles 2 
if therthe- addition of thoſe. words; Tf Thomas dye 
without Tſſue ' in the life. of > Hei, apc. have. not 
mended the: matter, i then-all: char | addirion of 
Words; goes for nothinp, which it is unreaſonable 
and abſurd to think i. Fhculd: D004: ms 
' 3- Another thing there is, which I take' co! be 
unan{werable, and: I gather it from whar 'fell 
from;;xmmy :Lord' Chief : Juſtice : Pemberton ;- and 
when: I: can anfwer that Caſe, I ſhall beable to 
anſwer my ſelf very much; for that which I am 
doing. - Suppoſe the :Proviſoe ' had been: thus 
penned; And if Thomas dye without Iſſue Male, 
living Fenry, ſo that the Earldome of Arundel 


deſcend upon Henry, then the rerm of 200:Years 


limited co him and his Ifſue, ſhall utterly ceaſe 
and determine, but then a new Term 'of 200 
Years ſhall: ariſe and be limited to the' ſame 
Truſtees,.fox the Benefit of Charles in Tail. This 
he thinks:might have been well enough, and ar- 
tained the end and intention. of the Family, be- 
cauſe-then, this: would not be a: Remainder in 
Tail ipon;:2 Tail, bur a new Term created. 
© Prayyletus ſo reſolye Caſes here, that they may 
ſtand with the reaſon of mankind, . when they are 
debated abroad. | Shall that be reafon here thar is 

- not 


[ | 
-not' reafon'in any part of the World beſides? 1 
would fain ktiow the difference , why I may nor 
 raiſea new ſpringing Truſt upon the ſame Term, 
-as well as a ne\y {pritiging Term upon the ſame 

ji nery of Law as will be 


'Truſt ; rhar isfiic a'chid Hery ol 

' Jaughrar all over the Chriſtian World. | 
4. *Another Reaſon I go on is this; That the 

' meannels of the cqnfideration ofa Term for years, 


Fug i. 


{Reſon agaihft'Setiſe arid Nature, the World was 
not long governed by it, but in 16 Eliz; in Dyer, 
they b&pan to Hold the Remainder was. good by 


by 
. 
* 


Deviſe ; tid (6 Ae feeris too, and 19 Eliz. it 
m® 4 > oO, is ; PR « = MIS Tis: c 19:0+.3 | 
was by the Jute ; held to'be a good Remander.; 
and that was the firſt time that an EXECULOTY 
Remainder of a Term was held to be good, When 
the (Chancery did begin to ſee that the Juige of the 
fs 3 Mot fi. L7H . s! TJiim # 2: 3:4 VE 4 4 
Ew did govern themſelves by the reaſon of the 
ching , this Cobit followed their Opinign, the 
berter to fix thetn in it, they allowe © Bills by 
the tetnainder Man, ro compel the Deyiſec of the 


grchir Eiice, £0 bt ih Techy Sha hem Ko: 
r 


rtiainder hould efjoy it according tothe 
& 6 ; E | 


Ita- 
tion. 


Dyer fel.74. 


Dyer, f.277. 


Dyer,f. 328. 
Dyer, f.358. 
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tion. And for a great while ſo the practice ſtood, 
as they thought ir might well, becauſe of the Re- 
ſolution of the Judges, as we have ſhewn : bur 
after this was ſeen to. multiply the Chancery Suits, 
chen they began to refolve thatghere was no need 
of that way, but the executory Remainder Man 

{ſhould enjoy ir, and the Deviſee of the parricu- 

lar Eſtate ſhould have no power to barir. Men 

began to preſume upon the Judges then, and 
thought if it were good as to ; Remainders after 

Eſtates for Lives, -it would be good alſo as to Re- 

- Mainders. upon. Eſtates Tail :, That the Cones 
would not endure, and that is ſo fixed a Reſolu- 

tion, thatno Court of Law or Equity ever at- 

tempted to break in the World. Now then 
come we to this Caſe, and if ſo be where it does 
nor tend to a perpetuity, a Charrel Intereft will 
bear a Remainder over, upon;the. ſame Reaſon 
it will bear a Remainder over upon a Contingen- 
cy, where that Contingency: doth wear out 
within the compaſs of a life, otherwiſe, it son- 
iy to fay, it ſhall not, becauſe it ſhall not : For 
there isno_ more inconvenience in the one than in 
the other, | | LN 

. Come we then ar laſt, to that which ſeems 
moft co choak the Plaintiffs Title ro this Term, 
and thar is the reſolution in Child and Baylie's Caſe : 

. For iris upon that Judgment, it feems, all Con- 

veyances muſt ſtand or be ſhaken, and our De-. 

crees miade.* Now therefore | will take the liber- 

' ty to ſee what that Caſe is, and how far the Opi- 

nion of it'ought to prevail in our Cale. _ 

. _ 1: If Child and Baylie's Caſe be no more than as 
it is reported by Rolls, -parrt 2. fol. 129. Sen it is 
nothing to the purpoſe > A Devile of a 'Term to 

Dordthy for life, - the remainder roWilham, . apd by 


5 


ty 


Hg: —- 
he dyes without Ifſue, to Thomas, without ſaying; 
in the life of Thomas ; and ſo it is within the comi- 
mon Rule of a Limitation ofa Term in Tail, with 
| Remainder over, which cannot be good, 
Bur if it be as Juſtice Jones has reported it, fol. 
15. then it isasfar as it cango, an Authotity : for 
it is there ſaid to be, living Thomas. Bur the Caſe, 
under fayour, is not altogether as Mr. Juſtice Jones 
- hath reported it neither; for have ſeeri a Copy of 
the Record upon this account; and, by the way, 
no Book of Law is ſo ill corrected, or ſo ill prin- 
ted as that. _ ” 
The true Caſe is, as.it is reported by Mr. Ju- 


Rice Crook ; and with Mr. Juſtice Crooks Reporc of 


' it, doth my Lord Rolls agree, in his abridgment, 
- Title Deviſe, 612. There it is, a Term of 76 
' Years is deviſed to Dorothy for Life, then to 
Wilkam and his Afigns all the reft of the Term, 
provided if Willian dye withour Iſſue then living, 
then to Thomas ; and this is in effe& our preſent 
_ Caſe; I agreeit.” But that which I have to fay to 
this Caſe is, F 5 RE, 
\.. Firſt, It muſt be obſerved, that the Reſolution 
there, did go upon ſeveral Reaſons, ' which are 
not tobe found in this Caſe. ' © : 
| - I. "One Reaſon was touched upon by my Lord 
Chief Baron, That Wilkan having the Term, to 
him and his Affigns, there could be no Remainder 
over to Thomas, of which Words there is. no no- 
tice taken by Mr. Juſtice Jones. — _. 
"2, Dorothythe Deviſee for life, was Executrix, 
and did affentand grant the Leaſe to William, both 
which Reaſons my Lord Rolls doth lay hold up- 
on, as material, to govern the Caſe. 


© 3. William mighthave affigned his Intereſt, and” 


then no Remainder could take place, for the Terini 
Was gone. 4. He 


Cre. Hil Is 


Zac. 459. 
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.4\ He. might bave had Iſſue, and that Ifluemyghr 
- have ,affigned, ;and then ir had, pur-;xll-our- of 
doubt-- . | f | 
5. Bur the main Reaſon of all, which makes 
me oppoſe ir, . ariſeth out of the, Record, ;.and is 
not taken notice of in either of theReports of Rolls, 
or Jones, , or in Ralls Abridgment. Fhe- Record 
of. that. Caſe goes farther, . for, the Record: ſayes ; 
There was 4 farther Iamitation pon the. death-.of Tho- 
"mas without Tſſue to go to the Daughter, «which Was: a 
plain affeftation of a perpetuity to multzply i Contingencies. 
It farther appears by the Record, that the Fathers 
Will.was made the 10.of. Eliz..:Donthy.the Devi- 
ſee for life, held itto:;the 24..and:then ſhe gran- 
ted and.affigned ;the Term,to Willum, . he.under 
thar Grant;held ir till the 31 of >Bliz,;and then re- 
panced itto his Mother, and,dyed; .the:Mother 
held it till. the x of K. James, .and then Jþe.dyed; 
the Aſignees gf the Mother held-irccill a 4 Jac.and 
then ang not.till then did Themes, the yaunper Son, 


Reaſons given in the Reports of the Caſe; were 
legal Tnducements. ro guide their, Judgments, of 
wr ich Fare are none in our Caſe 2; But then, -: 

Secondly, Ar laſt allowing this:Caſe tobe ae-full 
agd digedt. an Authority 25 is pglible, andaas they 
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I. The Reſolution in Child and Balje's Caſe; 
1s a Reſolution that never had any Reſolution like 
it before nor ſince. | 


2. It is a Reſolution contradited by ſome Re: 
ſolutions, and to ſhew, that that Reſolution has 
been contradicted, there is ----- 


i. The Caſe of Cotton and Heath , which 
looks very like a contrary Reſolution, there is a 
Term limited to A. for eighteen years , the Re- 
mainder to B. for life, the Remainder to the firſt 
Ifliie of B. for life,this Contingent upon a Contin- 
gent wasallowed to be good, becauſe it would 
wear out in a ſhort time. But 


2. To come up niore fully and cloſely to it, 
and to ſhew you, that I am bound up by the Re: 
ſolutions of this Court, there.was. a fuller and flat- 
ter Caſe 21 Car. 2.in Fuly 1669, between Wood 
and Saunders. The Truſt of a long Leaſe is li- 
mited and declared thus : To the Father for 
fixty years, if he lived ſo long ; then to the Mo- 
ther for fixty years, if ſhe lived ſo long ; then to 

obn and his Executors if he ſurvived his Father 
and Mother ; and if he died in their life-time, 
having Ifſue, then to his Ifſue ; but if he dye 
without Iſſue, living the Father or Mother, then 
the Remainder to Edward in Tail. Fohn did 
die without Iſſue, in the life-time of the Father 
and Mother, .and the queſtion was, whether, Ed- 
ward ſhould take this Remainder after their death, 
and it was Reſolved by my Lord Keeper. Bridge- 
man, being aſliſted.by Judge Twiſden and Judge 
Rainsford, that the Remainder to Edward was 
F good; 
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good, for the whole Term had veſted in Fohy, if 
he had ſurvived ; Yet the Contingency never hap- 
ning , and fo wearing out in the compals of two 
Lives in being, the Remainder over to Edward 
might well be limited upon it. 


"" Thus we ſee, that the ſame Opinion which Sir 
Orlando Bridgeman held when he was a Pradtizer, 
and drew. theſe Conveyances upon which the que- 
ſtion now ariſeth, remained with him when he was 
the Judge in this Court , and kept the Seals ; 
and by the way, I think it is due to the Memory 
of ſo greata Man, whenever we ſpeak of him, to 
mention-him with great Reverence and Venerati- 
on for his Learning and Integrity. 


_-Obje. They will.perhaps ſay, Where will you 


by 


ſtop, if not at Child and Balie's Caſe ? 


. Anſ. Where? why every where, where there 
15 any Inconvenience, any danger of a perpetuity ; 
and where-ever you ſtop at the limitation of a 
Fee. upon a Fee, there we will ſtop in the limita- 
tion of a Term of years. No man ever yet ſaid, 
a Deviſe to a man and his Heirs, and if he die 
without. Iſſue , living B. then to B. is a naughty 
Remainder, that is Pells and Browns Caſe. 


. .\ Now the Ultimum quod fit, or the utmoſt Iimi- 
tation of a Fee upon a Fee, 1s not yet plainly de- 
termined, but it will be ſoon found out, if men 
ſhall ſet their Wits on work to contrive by Contin- 
gencies, to do that which the Law has ſo long labou- 
rey againſt, the thing will make it ſelf Evident, 
where it is-Inconvenjent, and God forbid , but 
that Miſchief ſhould be obviated and prevented. 
I 
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I have done with the legal Reaſons of the 
Caſe : it 15 fit for us here 'a httle to obſerve the 
Equitable Reaſons of it; and [I think this Deed 
is good both in Law and Equity ; And the Equi- 
> in this Cafe is much ſtronger, and ought to 
way a man very much to incline to the making 
good this Settlement if he can. For, 


| 1. It was prudence in the Fart to take care, 
that when the Honour deſcended upon Henry, a 
little better ſupport ſhould be: given to Charles, 
who was the next Man, and trode upon, the 
heels of the Inheritance. 


2. Though it was always' uncertam- whether 
Thomas - would die without Ithie living Henry , 
et it was morally certain thae: he would die 
without Iflue, and fo the Eſtate and Honour came 
to the younger Son: for it was with-a'careful cir- 
cumſpeQtion always provided, that he ſhould not 
Marry till he ſhould recover himſelf into ſuch e- 
Rate of body and mind, as might {uit with the 
honour and dignity of the Family. 


. It is a very hard thing for a Son.to tell his 
Father, that the provifion he has. made for his 
ounger Brothers 1s void in Law, bur it is much 
harder for him to tell him ſo in Chancery. And 
if ſuch a proviſion be void, it had need be void 
. with a vengeance ; it had need be {o clearly void 
that it ought to be a prodigie if it be not ſubmit- 


ted to. 


Now where there is no perpetuity introduced, 


no cloud hanging over the Eſtate but during a Lite, 


which 


"Ws 
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which is a common poſlibility where there is no 
inconvenience in the Farth, and where the Au- 
thorities of this Court concur to make it good ; to 
lay all is void, and to fay it here, I declare it, I 
know not how to do it. To run fo Counter to. 
the judgment of that great man, my Lord Keeper 
Bridgeman, who both adviſed this ſettlement, and 
when he was upon his Oath-in this place De- 
creed it good. I confeſs his Authority is too 
hard for me to refiſt, though'T am aſliſted by 
ſuch learned and able Judges, and will pay. as 
great a Deference to thetr Opinions as any man in 


the World ſhall. 


If then this ſhall not be void, there 1s no need 
for the Merger by the Aſſignment or the Reco- 
_ very*to be conſidered in the Caſe : For if fo be 

this be a good limitation of the Truſt, and they 
who had notice of it, will palpably break it, they 
are bound by. the Rules of Equity to make it 
good by making ſome Reparation. Nay, which 
1s more, if the Heir enter upon the Eſtate to de- 
feat the Truſt , that very Eſtate doth remain in 
Equity infeted with the Truſt ; which was the 
Caſe of my Lord of Thomond ; fo alſo was the * 
Reſolution in Fackson and Fackson's Caſe : So 
that to me the Right appears clear, and the Reme- 
dy ſeems not to be difficult. Therefore my pre- 
{ent thoughts are, that the Truſt of this Term was 
well limited to Charles, who ought to. have the 
Trift of the whole Term Decreed to him; and an 
account of the mean profits, for the tmme- by paſt, 
and a recompence made to him from the Duke 
and Maryot for the time to come. But I do 
not pay ſo little Reverence to 'the -Company I 
am in, -as to run down their ſolemn-Arguments 
and 
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and Opinions upon my preſent Sentuments; 'and 
therefore I do fufpend the Inrolment of any De- 
cree in this Cafe, as yet: but I will give my ſelf 
ſome time to conſider, before I take any final Re- 
ſolution, ſeeing the Lords the Judges do differ 


fromime in.their Optnions. 


The End of. the F irft Araument, 


FR Ps 
en. of _——_— 


& THE 


[24] 


"TTY 


ARGUMENT. 


Am not ſorry for the Liberty that was taken 

at the Bar to argue this over again, becauſe I 
defired it ſhould be ſo; for in truth I am not in 
love with my own Opinion, and I have not taken 
all rhis time to conſider of it, but with very great 
willingneſs to change it if it were poſſible. I have 
as fair and as juſtifiable an opportunity te follow 
my own Inclinations (if it be lawful for a Judge 
to fay he has any) as I could defire ; for I cannot 
concur with the three Chief Judges, and make a 
Decree that would be uncxceptionable : But it is 
my Decree, I muſt be ſaved by my own Faith, and 
muſt not Decree againſt my own Conſcience and 
Reaſon. 


It wil! be good for the fatisfaGion' of the pub- 
lick in this Caſe, to take notice how far the Court 
is agreed in this Caſe, and then fee where they 
differ, and upon what grounds they differ ; and 
whether any thing that hath been ſaid be a ground 
for the changing this Opinion. The Court a- 
greed thus far : 


That in this Caſe it is all one, the Limitation 
of the Truſt of a Term, or the Limitation of the 
Eſtate of a Term, all depends upon one and the 
fame Reaſon. The Court is likewiſe agreed 
(which I ſhould have ſaid firſt, to diſpatch it " 


Mas 
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of the Caſe, that it may not trouble the Caſe at 
all) that the Surrender of Maryot to the Duke 
of Norfolk,, and the common Recovery ſuffered 
by the Duke, are of no uſe at all in this Caſe : 
For if this Limitation to Charles be good, then is 
that, Surrender and the Recovery a breach of 
Truſt, and ought to be ſet afide in Equity, fo all 
the Judges that aſliſted at the hearing of this 
Cauſe agreed ; If the Limitation be not good, 
then there was no need at all of a Surrender to bar 
it, nor of the common Recovery to extinguiſh it. 


But then we come to confider the Limitation, 
and there it is agreed all along in point of Law, 
That the meaſures of the Limitations of the Truſt 
of a Term, and the meaſures of the Limitations 
of the Eſtate of a Term, are all one, and uniform 
here, and in other Caſes, and there is no diffe- 
rence at Chancery or at Common Law, between 
the Rules of the one and the Rules of the other ; 
what is good in one Caſe, 1s good in the other: 
And therefore in this Caſe the Court is agreed 
too, that the Limitations made in this Settlement 
to Edward, &c. are all void, for they tend dire&- 
ly and plainly to perpetuities, for they are Limita- 
tions of Remainders of a Term in groſs after an 
Fſtate-Tail in that Term , which commenceth ro 
be a Term in groſs , when the Contingency for 
Charles happens. | 


Thus far there is no difference of Opinion : 
but whether the Limitation to Charles, if Thoxras 
die without Iſſue, living Henry, whereby the Ho- 
nour of the Earldom of Arundel deſcends upon 
Henry ; I fay, whether that be void too,is the great 
Queſtion of this Caſe wherein we differ in out 
Opinions. le 
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tt. is aid that is void too ; and yet ' (fever it 
from the . Authority of Child and Balzie's Caſey 
which I will fpeak to by 4nd -by) I would be gla# 
to ſee fome tolerable Reaſon given why itſhoutd 
be fo ; for F agree it is a Queſtion iti Law here 
updiia Triift, as it would be elfewhete-upon at-Fz 
{t#t&; And fo the Queſtions hete are both Queſtiv 
otis. of Eaw and Equity. It was well ſaid and wel 
allowed by all the Jttdges, wheti they did allow the 
Remiitiders' of Terins aftet Eſtates Fail in thoſs 
Terms to be void. , I ſhall not deviſe a Term to 
4 mati i Tail with Refhaintlers over; the: Jtidpes 
have adroitably well reſolved th it, aid the Law: 
is ſerled .( atid Matthew Maythings Cafe did not 
ſtretch io, far) becauſe this Would tend to a per» 


- Now on the other fide, IT would fain ktiow;s 
when thete is a Caſe before the Court; 'where the 
Limitarion doth fot tend to/a perpetuity; not its 
croducerh any, viſible iniconvetttentice, what ſhould 
hinder that fromh Being good: For thotgh if there 
be a tendency to a, perpetuity, or a viſtble incon- 
venience, that ſhall be void for that reaſon 3 yet 
the bate Limitation of the Remainder after an E- 
ftate-Tail, which d6th not tend to 4 perpetnity, 
that i riot void. Why ? becauſe it is not? T dare 
not ſay ſo; ſee then the Reaſons why it 1s 1o: 
The Reaſons thart I Jie under the load of, and 


cannot ſhake off, are theſe. 


The Law. doth ih many Cafes allow of a fiiture 
Contingent Eſtate to. be limited, where it” will 
not allow a preſent Remainder tobe limited 3 and 
that Rule , well anderſtood, goerh through the 
whole 
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whole Caſe. How do you make that out ? Thus : 
If a man have an Eſtate limited to him, his Heirs 
and Aſſigns for ever, (which is a Fee-limple) bur 
if he die without Ive living 7. S. or in ſuch a 
ſhort rime then to F. D. though it be impoſſible 
to limit a Remainder of a Fee upon a Fee, yet 
it is not impoſſible to limit a Contingent Fee up- 
on a; Fee, And they that ſpeak againſt this Rule, 
do endeavour as much as they can to ſer alide the 
Reſolution of Pelts and Browns Caſe, which (un- 

der favour) was notthe firlt Caſe that was ſo Re- 
ſolved; for as I aid before, when I firſt delive- 
red my Opinion, t was reſolved to be a good Li- 
-mitation.x g Eliz. in the Caſe of Hinde and Lyoy, 
3 Leonard 64. 'which by the way is the beſt Book 
-of Reports of the later ones that hath come out 
withour Authority, -If that be ſo, then where a 
preſent Remainder will hot be allowed, a Contin- 
gent one will. If a Leaſe for years'come to be 
limited in Tail, the Law allows'not a preſent Re- 
nainder to be limited thereupon ,; yet it will al- 
Jow a futuce Eſtate atifing upon a Contingency 
.onely, and that to wear Out ina ſhore rune. | 


But 3B time ? a where are the bounds of 
that Contingency ? You may lunit, it ſeems, up- 
on a Contingency to happen in a lite : what if it 
be limited, if ſuch a one die without Iſſue within 
twenty one years,or a hundred: years,or while Weſt- 
ainfter-Hall ſtands? Where will you ſtop if you 
do not ſtop here ? I will tefl you where Iwill ſtop : 
I will ſtop where-ever any viſible inconvenience 
doth appear ; for the juſt bonnds of a Fee-fimple 
upon a Fee fimple are not yet determined, but 
the firſt inconvemeence that ariſeth upon it will 
regulate that. _ 


H Firſt 
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Firſt of all then, I would faln have any © one an- 
{wer me, where there is no inconvenience in this - 
Settlement, no Tendency to a perpetuity in this 
Linniratvon, and no Rule of Law. broken' by the 
Conveyance, what ſhould make this void? And 
no man can ſay thar it doth break any Rule of 
Law,unleſs there be a Tendency to a perpetuity, 
or a palpable inconvenience. Oh, yes, Terms are 
"meer Chattels , and are not in conſideration of 
"Law fo great as Freeholds, or Inheritances. Theſe 
are words, and but words, there is nof any real 
difference at all, but the Reaſon of Mankind will 
 Jughatit: ſhall: not a mart have as much power 
over his Leaſe, asthe has over his Inheritance ? If 
'he have'not, he ſhall be diſabled to provide for the 
Contingencies of tis own 'Family that are within 
his view and+proſpet, , becauſe it is but' a Leaſe 
for years ,” afid not an Inheritance or a Freehold. 
"There is'that abſurdity i m it which is. to.me jnſu- 
- perable, nor is the: Caſe that-was put, anſwered in 
"any degree. A man that hath no'Eſtate but what 
conſiſts'in a- Leaſe for years, being to marry his 
Son, ſetled this Leaſe thus : In Truſt for himſelf 
in Tail, cill-the marriage take effe&:; and if the 
* marriage take effe& while he lives, then in Truſt 
'for the married- - couple ; > Is this future limitation 
to the married couple ou or bad?.. If any.:man 
ay it 18 void, he overthrows:Eknow not how ma- 
'ny Marriage-ſertlements: : If he':fay. it be. good, 
why i 15 not a future Eſtate in this Caſe as good as 
in that, when there is no ws xprge toa _ 
ty,no viſtble Inconvenicnce FF | 'S 4 

"All men'are + dnt; (and my Lord Chief of Ju- 
ſtice told us particularly how ) that there is a' way 
iN 
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in which it might be done, onely they do not 
like this way ; and I.deſire no better argument in 
the world ro maintain my Opinion , than that ; 
For, ſays 'my Lord Chief Juſtice , ſuppoſe it had 
- not been ſaid thus, if Thomas die without Iſſue, 
living Henry,then over to Charles ; but thus, if it 
happens. that. Thomas die without Ide i in the life 
of Henry, 8c. then this Term ſhall ceaſe, and 
there ſhall anew Term ariſe and be created to 
veſt in Chzrles in Tail, and that had been won- 
derful well, and my Lord of Aruzdele intention 
might have caken eff for the younger Son. This 
is ſuch a ſubtilty as would poſe the Reaſon of all 
Mankind : For I would have any man living open 
my underſtanding 1o far, as to. give me a tolerable 
Reaſon why. there 'may. not: be as well a' new 
ſpringing Truſt upon . the ſame Term ' to. go to 
Charles, upon that Contingency,. as a new {pring- 
ing Leaſe! upow the fame Truft : For the latter 
doth much' more :tehd to: a: parpatuly than the 
former doth, Lam bold to lay. it, | 


\ But T:expe oett is hear It (rd from. the. Bar, and 
it hasbeen fad ofteii, :the Caſe of Child-and Bale 
is a great Authority; {6 itis: \ Bur: this haye to 
fay.to it; firſt, the'point reſolved in Obild-and 
Balie's Caſe wasinever 1o-refolved before, nor ever 
was there, ſuch a Reſolution ſince. ' ;Pells and 
Bromnes. Cale was'otherwile reſolved, andchas of- 
teh been adjudged fo ſince. In-the next-place, I 
will not: take much pains to. diſtioguiſh: Child and 
Balie's Caſe from this, though the word (Aſſigns) 
and tlie grant of ie Remainder: by the Mother, 
who was Executrix,are things thatRof/s lay hold 6n 
as Reaſons for the Judgment. ButE-know hot.why 
if uy not; with; Reverence : to: the Authority of 
that 
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that Caſe, and the Learning of thoſe that Adjudg- 
ed it, take the ſame hberty as the Judges mn Weſft- 
ainfler+Hall ſometimes do, to deny a Caſe that 
ſtands fingſe and alone of it ſelf. And Iam of 
onthe Reſolution in that Caſe is not Law, 
thongh' there it came to be relolved upon very 
ferange: circumſtances to ſupport ſuch a Reſoluci- 
on; for the Remainder of a Term of ſeventy fix 
years is called iri queſtion when but fifteen years 
of it. remained, and after the poſſeſſion had ſhifted 
hands feveral trmes, arid therefore I do not won-: 
det that the Conſiderations of _ FT thar 
Caſe, ro" 


"Bae! I pat ll upon os point , -pray conſider, 
there is hothing in Child and Balje's: Caſe L- - 
doth tend to a iperpetuity, nor any: thing in the 
Settlement of the Eftate there, that could .be cal- 
ted an Inconvenience, nor'ahy Rite of Law. bro« 
ken by the Conveyance 3 but it is abſolutely a 
Reſolution quia & | For it difagrees with 
all the other Caſes hefore and ſince, all which have 
been otlicrwiſe reſolved ; but it 18 a:Reſolution, 
Flay, - meerly becauſe it is a Reſolution. And ir 
io - contrary to Wood, and Saunder's Caſe, 
whichns Art or Reaſon can diſtinguaſh from our 
hen: For hero was that Gale which was 
dipr alid \minced at the Bar, but never anfwered. 
. Wood 'and: Shnnter's Cate is this.: To the Hus« 
Band for-fixty years, if he lived fo long ;/ to the 
Wits for fixty years, if ſhe lived fo long; thenif 
Toby b6 living atche time of the death of: the Fa- 
thre ad Modher, then to Fobr ; but if he dic 
withbut Ttfhne, kving Father or Mother, then to 
Edward \ 'Suppoſe theſe words (living Father or- 
Mother) had been out —_ Caſe., and ichad 


been 
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dies to John, and if he die without IfJue, to Ed: 
werd, will any man doubr, but'then the Remain* 
der over had been void , becauſe it 18 a Limitati- 
on after an expreſs Frtail ?* Howicame-ic lien t6 
be adjudged good! becauſe ir 'was a Remainder 
upon a Contingency, that was toihappen _ 
two lives, which was but a ſhort'Contingency, an 
the Law might very well expect the hapning/of 
it ? Now that is this Caſe, yay ours i much 
ſtronger ; ; forhere it is —_ cy one PR there 
were rewo. 

The Caſe of Cotton and” Heath | in Rofls COMES 
up to this: ' A Term is deviſed'to A. £4 
for eighteen years; the Remaindes to | Peril es io 
B, for life, the Remainder of the firſt / : 
fie male of B. which is a Contingent Etkce af 
ter a qnory , and yet adjudged good,.be- 
cauſe the happening of the Contingency was to 
be expe Bed 3 in ſo ſhort a time.” [Now that Caſe 
was Aſudsed by my Lord Keepet Cowentry; Mr. 
Juſtice Jones, Mr. Juſtice'Crooke, and Mr. Juſtice 
Berkley , as Wood and Sawnders'Cale was by: .my 
Lord Keeper Bridgenian, Mr. ſuftice Twiſden, and 
Mr. Juſtice Rainsford ;4o that- however/I 'ma' 
ſcem to be ſingle in my Opinion, having the mil: 
fortune to differ from the three:Learned J _ 
whs affiſted me, yet I take m 2h ro to be ſupps 
ted by ſeven 2, in theſe rwo- OE I have 
cited. | 


' IF then' this be ſo, that wa 15-2 —— 
made which breaks no'Rules of Law, introduceth 


no viſible Inconvenience,ſavours not ofa Perpetui- 


ey, 'texids to-no 1] E Example , why-this ſhould be 
void onely: beemule it is a Leaſe for Rn chirwis 
no ſence i itt that. 


I pes 
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Now: if Charles Howards Eſtate be good in 
Law,:it is ten times better in Equity. For it is 
worth the conſidering, that this Limitation upon 
this Contingency hapning, (as it hath, God be 
thanked) was the conſiderate Deſire of the Fami- 
Iy, the Circumſtances whereof required Confide- 
ration, and this Settlement was the reſult of it, 
made with the beſt Advice they could procure, 
and :1s as prudent a proviſion as could be made. 
For the Son now to tell his Father that the provifion 
that he had made tor his younger Brother is void, 
is hard in any Caſe at Law ; but it s much harder 
in Chancery;for there no: Conveyanceis ever to be 
ſet aſide, where.it can be ſupported by a reaſo- 
nable.Conſtrucian, and here.muſt be an unreaſo. 
nable one to overthrow it. 


Teake i it then to be.good both in Law and E: 

 quity.; and if I could alter my Opinion, I would 
notjbe aſhamed to retract it 3 for I-am as other 
men.ate, and have my partialities as other meri 
have;..) When all this is done, I am at. the Bar de- 
ſired | to conſider: further of this Cafe :. I would 
daſo, if I could juſtifie 1c ;, but Expedition is as 
mubh tlie right of the SubjeR, as Juſtice is, and [ 
am-bound. by Magna Charta , Nall; regart, alli 
differre Juſtitiams - .T have taken as much. pains and 
time as I could'to be informed ; I cannot help 3 it 
if wiſer men than I be of Sher Opinion ; bur 
every man mult be ſaved.by his own Faith,” and I 
muſt diſcharge my own Conſcience, ,. In | ; 


L have made ſeveral, D— free. r "EAR had 
the Honour to fit, in.this place,; which .have been 
reverſed in another place, and yet.I was: not aſha- 
med 
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med to make them, nor ſorry; when'they.were re- 
verſed by others. And I aſſure you, I ſhall not 
be ſorry if this Decree which: 1 :do. make jn this 
Caſe, be reverſed too: yet I 'am obliged'to' pro- 
nounce it,by. my Oath and by my:Conſcience.. Fot 
I cannot adjourn a Caſe for difficulty out of an 
Engliſh Court of Equity. iato'.the Parliament ; 
there never was an Ajourtment Propter Difficul- 
ceedings are in Sacks The proceedings here up- 
on Record are in Engliſh, and can ho;way now 


come into Parliament, bur. by (Way of, appeal, .to. 


redreſs the Error in the: Decree. I know Iam 
very likely to erre, for I pretend not to be Infalli- 


ble; but that is a thing I cannot help. [Upon the. 
whole matter, I am under a Conſtraint, and un-' 


der an Obligation which I cannot refiſt.-: A man 
behaves himſelf very ill in ſuch a place as this, that 


he needs to make Apologies for what he does, I 


will not do it. I muſt Decree for the Plaintiff in 
this Cafe, and my Decree is this : 


That the Plaintiff ſhall enjoy this Barony for 
the refidue of the Term of two hundred years, 
the Defendant ſhall make him a Conveyance aC- 
cordingly, becauſe he extinguiſhed the Truſt in 
*the_other and_the Term contrary to both Law 
and Reaſon , by the Merger and Surrender and 
common Recovery. And that the Defendants do 
account with the Plaintiff for the profits" of the 
' premiſſes by them or any of them received fince 

the Death'of theaid: Duke Thomas, and! which 
they or any of them might. havereceived; _— 
withit defaule 3 -and that” It peferredir tro 
con William Child: "Kr: one of the* Niaſtets of 'this' 
Court,to take the ſaid Accompt, and to wks un- 
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to the Defendants al] jult allowances ; and what 
the laid: [Maſter Thall certifie! due, the ſaid Defen-/ 
dantswre:to ay Pukto-the Plaiariffe. according to 
che Maſters therein tobe&made. And thas 
the Deferdants-thall forthwitli deliver the poſleſ- 
ſion! ef the Premilles t& the Plaintiff, and that the 
Plaine ſhall-hold*aad enjoy the fad? Barony of 
with the: Luiids and Tenements' therets 
belopghig: o/;- for the reſidue'sf the ſaid Ter of 
two hundred + years,apainſt the Deſendaiits,and aft 
claiming by, FAY orunder them: 
tlier Ordered and Decteed, that ' the ſaid Defen-/ 
dants d&6 Seal and Pxecute ach a' Conveyance of 
WG Tet to: the Plaintff as'the ' Anke cer {hall 
ve of, in caſe the parties: cannot agree the: 


Che! 3 but the Defendants arent t to-pay arly-coſts 


of the Suit." : 1002197, + 
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